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STATE OF NEW JERSEY

DEPARTMENT OF LABOR & WORKFORCE DEVELOPMENT
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                                                                       :
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vs.                                                                   :           RESERVED DECISION    

                                                                       :

MIDDLESEX COUNTY                               :

CONSUMER AFFAIRS,                               :

             Respondent                                      :

__________________________________   :

This matter arises from a denied occupational exposure claim filed by the Petitioner on April 21, 2010, in which

the Petitioner, Frank Pulejo, Jr., alleges exposure to secondhand cigarette smoke from co-workers while

employed by the Respondent, Middlesex County Consumer Affairs, from 1976 through 1997, resulting in the

contracture of lung cancer and an aggravation of pre-existing chronic obstructive pulmonary disease (COPD).

At the time of trial, the parties stipulated that the Petitioner was employed by the Respondent from 1976

through 1997 as an investigator for Middlesex County’s Consumer Affairs Department.  Because of a prior

workers’ compensation award of November 2, 1981, the parties agreed that the Respondent was entitled to an

Abdullah credit of ten percent (10%) of partial total for prior functional loss to the Petitioner’s lungs due to

COPD.  The parties further stipulated that Petitioner’s average weekly wage in 1997 was $734.92.  The

Respondent left the Petitioner to his proofs.

At no time prior to or during Trial did the Respondent raise an issue with the statute of limitations.  It was never

plead in their answer as required by N.J.A.C. 12:235-3.1(b)(xi), nor was a Motion to Dismiss ever filed by the

Respondent. 



Trial testimony was taken of the Petitioner, Frank Pulejo, Jr., Petitioner’s Medical Experts, Malcolm H. Hermele,

M.D., an internist, and the Respondent’s Medical Expert, Adam J. Rowen, M.D., a pulmonologist.  Each expert’s

narrative report was admitted into evidence without objection from opposing counsel.

In support of his claim, the Petitioner offered various treating medical records into evidence, without objection

by the Respondent.  The Petitioner also offered several scientific studies from the U.S. Environmental

Protection Agency (EPA), the American Lung Association, the Centers for Disease Control and Prevention

(CDC), and the American Cancer Society on the health effect of secondhand cigarette smoke and its link to

lung cancer in non-smokers.  Those articles were presented and considered by the Court in accordance with

N.J.R.E. 803(c)(18), Jacober vs. St. Peter’s Medical Center, 128 N.J. 475 (1992), and Bird v. Somerset Hills,

309 N.J. Super. 517 (App. Div. 1988), cert. denied, 154 N.J. 609 (1998). 

The facts of this case were for the most part undisputed.  The only fact witness to testify was the Petitioner.  On

the whole, this Court found Mr. Pulejo to be a credible witness.  Although Mr. Pulejo has an interest in the

outcome of this case, his recollection of events was good.  His testimony was reasonable and made logical

sense.  The Court also noted that Mr. Pulejo’s testimony did not contain any major inconsistencies or

exaggeration of complaints.  Any inconsistencies were minor, inconsequential, and greatly outweighed by the

overwhelming objective medical evidence of a substantial injury to the Petitioner’s lungs. His demeanor was

pleasant and cooperative.  Furthermore, the Petitioner appeared honest and forthcoming in answering all

questions on direct and cross examination.  Finally, this Court must accept the Petitioner’s version as true as

the Respondent failed to offer any facts to the contrary. 

Based upon the stipulations of the parties, the testimony of all the witnesses and the documents entered into
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evidence, this Court finds the following to be true.

The Petitioner was born on November 23, 1925. The Petitioner is a non-smoker. No one in his household has

ever smoked.  His wife and children are all non-smokers. The Petitioner has no family history of lung cancer.

According to an uncertified copy of a March 31, 1988 treatment record of Dr. Del Maestro, Petitioner’s family

physician, (P3 in Evidence), the Petitioner may have smoked cigarettes while in the Army in the 1940s.  When

confronted with this document on cross-examination, the Petitioner repeatedly denied ever smoking cigarettes. 

Dr. Del Maestro was never offered as a witness at Trial.  While said medical record is admissible under our

Workers Compensation statute, this Court did not find it to be legally competent and gave said document little to

no weight in the ultimate determination of this case.  Furthermore, this Court believed Mr. Pulejo when he stated

he “never smoked”.

The Petitioner worked for Chicopee, a division of Johnson and Johnson, as a supervisor and machine operator

for 25 years until June 1975 where he was exposed to dust, smoke, dirt, unspecified chemicals, and

unspecified noxious fumes.  As a result of his exposure at Chicopee, the Petitioner developed chronic

obstructive pulmonary disease (COPD) for which he had no treatment.  Said exposure resulted in a Workers’

Compensation Judgment of 10% of partial total, pulmonary in nature, for COPD.

From 1976 through 1997, the Petitioner worked for the Respondent, Middlesex County, as an investigator in

their Consumer Affairs Department.   In 1997, the Petitioner retired from said position. 

During his 19 years of employment for Middlesex County, the Petitioner typically worked for about four to five

hours per day, five days a week, in an office environment.  The remainder of the Petitioner’s 8 hour work day,

was spent on the road.  While working in the office, the Petitioner was exposed to substantial amounts of



secondhand cigarette smoke produced by co-workers, especially a co-worker named Bob Kimmler.  Mr.

Kimmler was a “chain-smoker”.  The Petitioner characterized Mr. Kimmler smoking as follows: “He smoked like

every – finish one and light up another one.”  Every other co-worker in the office also smoked.  The Petitioner

was the only non-smoker in the office. 

When the Petitioner started working for the Middlesex County Consumer Affairs Department, their office was

located in North Brunswick, New Jersey, for approximately 5-6 years.  The office was the size of this Judge’s

Courtroom, approximately 30 feet by 18 feet, as stipulated by Counsel.  The Petitioner’s desk was right next to

Mr. Kimmler’s desk.  Five other co-workers worked in that room, and all five smoked.  There were no fans in the

office and the windows always remained closed.

The Middlesex County Consumer Affairs Department then moved to Perth Amboy, New Jersey, into a smaller

office.  Mr. Kimmler’s desk was then directly in front of and facing the Petitioner’s desk.  Mr. Kimmler sat 3-5

feet away from the Petitioner, while Mr. Kimmler would “chain smoking” 4-5 hours per day, 5 days a week. 

While in Perth Amboy, Mr. Kimmler would “[f]inish one and start up another one.” There was no ventilation in the

Perth Amboy office. 

The Middlesex County Consumer Affairs Department then moved to South Plainfield, New Jersey into an office

“slightly bigger” than the North Brunswick office. The South Plainfield office had no windows.  While in South

Plainfield, Mr. Kimmler sat right behind the Petitioner.  Four other co-workers occupied the office and they all

smoked too.  Again, the Petitioner was the only one who did not smoke in the entire office.

The Petitioner retired in 1997 and has not worked since.

In the fall of 2000, the Petitioner noticed a lump on his left neck.  Otherwise the Petitioner felt well; he had no



cough, shortness of breath or hemoptysis.  He was referred by his family physician to Dr. Ahmadi who

prescribed an MRI of Petitioner’s neck.  The MRI revealed a cystic mass in his parotid gland.  It also revealed

an abnormality in the right apex of the Petitioner’s lung.  The Petitioner was immediately sent for a chest CT

scan.  As a side note, the mass in the Petitioner’s left neck disappeared and was presumed to be of benign

etiology.

In November of 2000, the Petitioner underwent a chest CT scan which showed abnormalities in his lung, in

particular, an irregular mass-like density in the right apex with worrisome features, and a second nodule within

the right middle lobe.   A CT guided lung biopsy of the small right upper lobe was performed on December 5,

2000, which was positive for malignant cells consistent with non-small cell carcinoma.

To treat the aforementioned lung cancer, on January 11, 2001, Robert Caccavale, M.D., performed a flexible

bronchoscopy, right-sided video assisted exploration, right upper and middle bilobectomy and mediastinal

lymph node dissection and sampling.  In layman’s terms,  Dr. Caccavale removed the right upper and right

middle lobe of the Petitioner’s right lung, or 2/5 of Petitioner’s lungs.

Dr. Caccavale gave a postoperative diagnosis of carcinoma of the right upper lobe of lung and right middle lobe

nodule.

A postsurgical CT scan was performed on September 10, 2001.  The CT scan revealed status post right upper

lobe and right middle lobe lobectomies.  There was some residual scarring at the right lung base as well as a

small pleural effusion and pleural thickening posteriorly. 

The Petitioner continued to be monitored by his physicians for the possible reoccurrence of cancer.



The Petitioner stated that he discussed the cause of his lung cancer with his oncologist, Dr. Robert P. Fein, and

his thoracic surgeon, Dr. Robert J. Caravelli.  The Petitioner stated he advised Dr. Caravelli that he was

exposed to secondhand cigarette smoke at work.  According to Mr. Pulejo, after consulting with his doctors he

believed “[m]ost likely cigarette smoke and whatever” caused his lung cancer. 

While the Petitioner is of advanced age and has other health problems, including diabetes, hypertension, a

history of prostate cancer, and has had a pace maker, since 2001 the Petitioner has significant limitations due

to his lung condition, in particular the loss of two lobes of his right lung due to lung cancer and an aggravation of

pre-existing COPD.  Due to the effects of lung cancer and COPD, the Petitioner must take inhaled Spireva, as

prescribed by his family doctor, Dr. Del Maestro.  The Petitioner suffers with coughing and shortness of breath. 

He cannot walk far and has difficulty climbing stairs, in particular, he gets short of breath and his chest hurts. 

He has a cough that comes and goes.  His sleep is affected by his lung condition, and he sleeps with his head

elevated to aid his breathing at night.  The Petitioner has difficulty helping his wife with chores because he has

a hard time breathing.  If he tries to help her, he has to sit down and rest.  He is unable to dance, cut his grass,

shovel snow or play golf because of his lung condition.  The Petitioner believes he is unable to work because

of  his lung condition. 

Because he has not worked since 1997, this Court is unable to find an appreciable impairment of the

Petitioner’s ability to work.

The Petitioner was examined by Malcolm Hermele, M.D, on January 30, 2012.   At that time, the Petitioner

complained of a cough, including coughing up gray phlegm in the mornings.  He also complained of chest pain

when taking deep breaths or coughing.  He also complained of wheezing.  He told Dr. Hermele that he must



use two pillows at night in order to breath properly when sleeping.  He also reported getting short of breath

when trying to sleep, just sitting still, standing, bending, lifting and stooping, walking a block on level ground,

walking up a slight hill, and walking up a flight of stairs at a normal pace.

Dr. Hermele performed a physical examination and found poor chest wall movement on maximum inspiratory

effort, meaning that the Petitioner was not expanding his lungs properly.  Dr. Hermele found this to be

reasonable given the fact that Petitioner is missing two lobes in his right lung.  Dr. Hermele took a chest x-ray

which was abnormal with post-operative changes to the Petitioner’s lung and diaphragm. 

Dr. Hermele also performed four pulmonary function tests which were abnormal showing mainly restrictive

pulmonary disease.   The doctor noted that the Petitioner had taken one pulmonary medication prior to taking

the tests.  Dr. Hermele conceded that the Petitioner’s results were probably better because of the pulmonary

medication than if they would have been taken without said medication.  The best of the four FVC was 1.62 or

66% (diminished), FEV1 was 1.49 or 83% (normal on medication), FEV3 was 1.57 or 73%, (ratio appeared to

be normal).  The MMEF correlates to the FEF25/75, and its mean maxillary expiratory flow and it was 61% (with

60% being considered abnormal).

Dr. Hermele diagnosed the Petitioner with lung cancer, which has not recurred.  His cancer resulted in a double

lobectomy.  In addition, the Petitioner has COPD, restrictive pulmonary disease, and small airway disease.  Dr.

Hermele gave an estimate of pulmonary disability of 65% of total based upon a combination of his lung

conditions.

During testimony, Dr. Hermele relied upon and agreed with several authoritative learned treatises from the U.S.

Environmental Protection Agency (EPA), the American Lung Association, the Centers for Disease Control and



Prevention (CDC), and the American Cancer Society regarding the health effects of secondhand cigarette

smoke, in particular its ability to cause lung cancer in adults who do not smoke. 

Dr. Hermele opined within a reasonable degree of medical probability, that secondary smoke inhalation causes

lung cancer.

Dr. Hermele opined that, within a reasonable degree of medical probability, the Petitioner’s inhalation of

secondary smoke at the offices of the Middlesex County Consumer Affairs for nineteen (19) years contributed to

a material degree and caused the Petitioner’s lung cancer and other pulmonary problems.  Dr. Hermele further

opined that the secondhand cigarette smoke was probably the direct cause of the Petitioner’s lung cancer. 

The Petitioner was examined by the Respondent’s medical expert, Adam J. Rowen, M.D., on April 24, 2012.  At

that time the Petitioner complained of shortness of breath after walking one half block or climbing up five to

thirteen steps.  He complained of a daily cough producing green sputum.  He never smoked cigarettes, pipes or

cigars.  At that time, the Petitioner was on several medications including a Spiriva inhaler, which was used prior

to Dr. Rowen’s examination.

According to Dr. Rowen, his physical examination of the Petitioner was essentially normal.  Dr. Rowen also

performed a pulmonary function study, which he found to be normal.  Force vital capacity was 1.88 liters which

was 98% predicted.  The FEV1 was 1.37 liters which was 96% predicted.  The FEV1%  was 73% and the FEF

25-75 was 72% of predicted which were normal values.  His oxygen saturation on room air in the office was

95% which was normal.  Dr. Rowen also took a chest x- ray which showed the effects of the bilobectomy.

Dr. Rowen diagnosed the Petitioner with: non-small cell lung carcinoma, status post resection, 2001; chronic

obstructive pulmonary disease; hypertension; diabetes mellitus type 2; history of prostate cancer; kidney stones



and bladder stones; and pacemaker-in-situ.

Dr. Rowen opined that the Petitioner had a pulmonary disability of 1% of partial total based on the fact that he

had a diagnosis of COPD and that he was taking an inhaled bronchodilator each day.  Dr. Rowen could not

assign a specific cause to said disability.  Dr. Rowen gave no pulmonary disability for the Petitioner’s lung

cancer, which resulted in the removal of two out of the three lobes in the Petitioner’s right lung, or 2/5 of the

Petitioner’s lungs.

Dr. Rowen stated, “There are no clear ways to predict how some got a particular form of lung cancer.” He also

stated there was no way to prove “scientifically” the cause of the Petitioner’s lung cancer.  Dr. Rowen

speculated that the Petitioner’s lung cancer may possibly have been caused by “a genetic history or pre-

existing lung disease”, or possibly from his exposure at Chicopee/Johnson & Johnson.  However, Dr. Rowen

conceded on cross-examination that he did not have any documentation that the Petitioner worked with

carcinogens at Chicopee, or about his possible exposure at Middlesex County, or even his distant history of

smoking in the 1940s.

Dr. Rowen did concede that tobacco smoke is hazardous and that there are studies that secondhand cigarette

smoke exposure in the household causes higher incidents of lung cancer for non-smoking spouses.  Dr. Rowen

denied the existence of any studies of secondhand cigarette smoke exposure in a workplace setting showing an

increased incidence of cancer. 

N.J.S.A. 34:15-30 provides in pertinent part: "[C]ompensation for personal injuries ... by any compensable

occupational disease arising out of and in the course of ... employment, as hereinafter defined, shall be made

by the employer...." N.J.S.A. 34:15-31 defines and limits compensable occupational diseases which arise out of



and in the course of employment to those "which are due in a material degree to causes and conditions which

are or were characteristic of or peculiar to a particular ... place of employment."

The requirement to link the place of employment with the disease, by a "material degree" requires a petitioner to

show the nexus by an "appreciable degree or a degree substantially greater than de minimis."  Fiore v.

Consolidated Freightways, 140 N.J. 452, 474 (1995).  The facts of the situation "in their totality must

demonstrate causality by the greater weight of credible evidence." Dwyer v. Ford Motor Co., 36 N.J. 487, 494

(1962).  The Petitioner's burden is to show by a preponderance of the evidence that the link is probable.  The

petitioner need not prove that the nexus between the disease and the place of employment is certain. Laffey v.

Jersey City, 289 N.J. Super. 292, 303 (App. Div.), certif. denied 146 N.J. 500 (1996).  See Wiggins v. Porth

Auth., 276 N.J. Super., 636, 639 (App. Div. 1994).  See also Lindquist v. City of Jersey City Fire Dept., 175 N.J.

244, 263 (2003)(quoting Magaw v. Middletown Bd. Of Education, 323 N.J. Super. 1 (App. Div. 1999), certif.

denied, 162 N.J. 485 (1999).

Nearly four decades ago, the health impact of secondhand cigarette smoke (also called environmental tobacco

smoke, involuntary smoke, and passive smoke) was considered by our courts in Shimp v. N.J. Bell Telephone

Co., 145 N.J Super. 516 (Ch. Div.1976).  The Court in Shimp found that: "[T]he evidence is clear and

overwhelming. Cigarette smoke contaminates and pollutes the air, creating a health hazard not merely to the

smoker but to all those around her who must rely upon the same air supply". Id. at 530. See also Unger v.

Unger, 274 N.J. Super. 532, 538 (Ch. Div. 1994)(Holding that the effect of environmental tobacco smoke is a

factor that may be considered by a court in its custody determination as it affects the safety and health of the

children. The fact that a parent smokes cigarettes is a permissible parental habit to consider when determining

what is in the best interests of the children because it may affect their health and safety). 



The N.J. Legislature has found and declared tobacco smoke to be "a substantial health hazard to a small[er]

segment of the nonsmoking public." N.J.S.A. 26:3D-38; N.J.S.A. 26:3D-46; N.J.S.A. 26:3E-7. 

The case at bar is not a case of first impression.  In Magaw v. Middletown Bd. Of Education, 323 N.J. Super. 1

(App. Div. 1999), certif. denied, 162 N.J. 485 (1999), workers compensation benefits were awarded to an

employee who developed cancer, arising out of and in the course of his employment, after being subjected to

secondhand cigarette smoke by a co-worker for over 26 years [in accordance with N.J.S.A. 34:15-30 and

N.J.S.A. 34:15-31].

Although there is no dispute among the parties that the Petitioner had lung cancer resulting in the removal of

two lobes of his right lung in 2001, and he suffers from COPD, the Respondent disputes that Petitioner’s

alleged exposure to secondhand cigarette smoke in the work place caused his current lung condition.  In

particular, the Respondent’s medical expert, Dr. Rowen, opined that there is “no proof” that people exposed to

secondhand cigarette smoke in the workplace could have an increased incidence of cancer.  Dr. Rowen

claimed the majority of studies of secondhand cigarette smoke and its health impact have focused on

household exposures.  Dr. Rowen denied the existence of any studies of secondhand cigarette smoke

exposure in a workplace setting that show an increased incidence of cancer.  Dr. Rowen stated, “There are no

clear ways to predict how someone got a particular form of lung cancer.”  On the other hand, Dr. Hermele

opined that the Petitioner’s inhalation of secondary smoke at the offices of the Middlesex County Consumer

Affairs for nineteen (19) years contributed to a material degree and the causation of the Petitioner’s lung cancer

and other pulmonary problems.  Dr. Hermele went as far as to say that the secondhand cigarette smoke was

probably the direct cause of the Petitioner’s lung cancer. 



New Jersey’s Workers Compensation Statute is "humane social legislation designed to place the cost of work-

connected injury upon the employer who may readily provide for it as an operating expense." Lindquist v. City of

Jersey City Fire Dept., 175 N.J. 244, 277 (2003)(quoting Tocci v. Tessler & Weiss, Inc., 28 N.J. 582, 586

(1959)). The broad language in the New Jersey occupational disease statute represents a "conscientious

endeavor to maintain a liberally just line between those [occupational diseases] which may be said to have had

some work connection and those which may be said to have been unrelated to the employment." Tocci, supra,

28 N.J. at 587. "Because of the pernicious  nature of occupational diseases, the Legislature has been solicitous

of workers who suffer from these ailments." Earl v. Johnson & Johnson, 158 N.J. 155, 166, (1999).

However, it is well established that "[t]he absence of any objective medical or scientific evidence establishing a

causal link between petitioner's place of employment and a claimed occupational disease will usually be fatal to

the petitioner's workers' compensation case." Magaw, supra, 323 N.J. Super. at 13 (citing Wiggins, 276 N.J.

Super. at 644-45)

In this case, this Court finds that more than a possibility of causal connection exists. Although this Court does

not relax the requirement that petitioner must prove his case by a preponderance of the evidence, and that his

evidence must be scientifically reliable, this Court must examine the evidence in light of science's inability to

provide conclusive answers to every question of causation. Lindquist v. City of Jersey City Fire Dept., 175 N.J.

244, 279 (2003).  "While courts obviously do not wish to decide cases based on discredited science or

medicine, the judicial system does not have the leisure to defer decision until proper and definitive scientific or

medical studies are available." Id. at 279 (quoting Magaw, supra, 323 N.J. Super. at 14).

Where scientific studies have not conclusively proven causation between a particular exposure and injury, or
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scientific studies have yielded conflicting results regarding causation, a petitioner is not barred from relief. The

Court in Lindquist adopted the test established in Rubanick v. Witco Chemical Corp., 125 N.J. 421 (1991) for

such situations:

   In workers' compensation proceedings, as in the area of toxic tort litigation involving multiple causations or

long-term exposure to toxic substances, it may not be possible scientifically for an injured person to prove

decisively the medical cause of the injury. Faced with the need to accommodate the goals of our tort system

when the scientific community was in disagreement, this Court adopted a less restrictive standard in Rubanick

v. Witco Chemical Corp., 125 N.J. 421 (1991), for the admissibility of scientific evidence. That same standard is

to be used in weighing the credibility of opinion evidence presented by experts . . . . [T]he Rubanick standard

governing the admissibility and reliability of medical causation evidence should be applied in workers'

compensation cases as well. See, e.g., Kemp ex rel. Wright v. State, 174 N.J. 412 (2002) (applying Rubanick in

non-toxic tort case).

[Lindquist, supra, 175 N.J. at 261.]

Rubanick states that:

   a scientific theory of causation that has not yet reached general acceptance may be found to be sufficiently

reliable if it is based on a sound, adequately-founded scientific methodology involving data and information of

the type reasonably relied on by experts in the scientific field. The evidence of such scientific knowledge must

be proffered by an expert who is sufficiently qualified by education, knowledge, training, and experience in the

specific field of science. The expert must possess a demonstrated professional capability to assess the

scientific significance of underlying data and information, to apply the scientific methodology, and to explain the



bases for the opinion reached.

[Rubanick, supra, 125 N.J. at 449.]

Therefore, the controlling test to be applied in the case at bar is whether the Petitioner’s work exposure to

secondhand cigarette smoke from co-workers from 1976 to 1997 substantially contributed to the development

or aggravation of the Petitioner’s lung condition, in particular, his lung cancer and the aggravation of his pre-

existing COPD.  The Petitioner is not required to "prove that the nexus between the disease and the place of

employment is certain" because that would violate the preponderance of the evidence standard. Lindquist,

supra, 175 N.J. at 264 (quoting Magaw, supra, 323 N.J. Super. at 11).  See also Laffey, supra, 289 N.J. Super.

at 303.

At trial, Dr. Hermele referred to and relied upon several learned treatises, which Dr. Rowen found to be

authoritative, and which were presented to the Court in accordance with N.J.R.E. 803(c)(18), Jacober vs. St.

Peter’s Medical Center, 128 N.J. 475 (1992), and Bird v. Somerset Hills, 309 N.J. Super. 517 (App. Div. 1988),

certif. denied, 154 N.J. 609 (1998).  Those treatises included studies from the U.S. Environmental Protection

Agency (EPA), the American Lung Association, the Centers for Disease Control and Prevention (CDC), and the

American Cancer Society.

According to those studies, secondhand cigarette smoke is a human carcinogen.  It contains more than 4,000

substances, several of which are known to cause cancer in humans, including formaldehyde, benzene, vinyl

chloride, arsenic ammonia and hydrogen cyanide.  Secondhand cigarette smoke can cause lung cancer in

adults who do not smoke.  It is estimated that secondhand cigarette smoke is responsible for more than 3000

lung cancer deaths annually in U.S. non-smokers.  In addition, there is no risk-free level of exposure to
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secondhand cigarette smoke. Even a brief exposure can damage cells in ways that set the cancer process in

motion.  Non-smokers who are exposed to secondhand cigarette smoke at work are at increased risk for

adverse health effects, including an increased risk for heart disease and lung cancer among adult non-smokers.

Based upon the testimony of the witnesses, coupled with the demonstrable objective medical evidence

contained in the treating medical records and diagnostic testing entered into evidence, as well as the

overwhelming consensus of the scientific community at large, this Court finds that the Petitioner has proved by

a preponderance of the evidence that his environmental exposure to secondhand cigarette smoke while

working for the Respondent, Middlesex County Consumer Affairs, was a substantial contributing cause of his

lung cancer and an aggravation of his pre-existing COPD in accordance with N.J.S.A. 34:15-30, N.J.S.A. 34:15-

31, N.J.S.A. 34:15-35, N.J.S.A. 34:15-36, and Lindquist v. City of Jersey City Fire Dept., 175 N.J. 244, 263

(2003).  Furthermore, this Court also finds the Petitioner, Frank Pulejo, Jr., has proved that he suffered a

permanent partial disability to his lungs as a result of  his occupational exposure, in accordance with Lister v.

J.B. Eurell Co., 234 N.J. Super. 64, 72 (App. Div. 1989) and Perez v. Pantasote, Inc., 95 N.J. 105 (1984).  

This Court finds that the Petitioner was exposed to a substantial amount of a known carcinogen, secondhand

cigarette smoke, while in the employ of the Respondent, Middlesex County Consumer Affairs.  Furthermore,

this Court finds that the Petitioner’s exposure to secondhand cigarette smoke was peculiar to Petitioner’s place

of employment. From 1976 through 1997, the Petitioner worked for about four to five hours per day, five days a

week, in a poorly ventilated office, approximately 30 feet by 18 feet, with 6 co-workers who smoked.  One co-

worker in particular, Bob Kimmler, chain smoked.  Mr. Kimmler would “finish one (cigarette) and light up another

one.”  While in the North Brunswick office, the Petitioner’s desk was next to Mr. Kimmler’s desk.  While in the

Perth Amboy office, which was smaller than the North Brunswick office and also was poorly ventilated, Mr.



Kimmler sat directly in front of and facing the Petitioner, while chain smoking 4-5 hours per day, 5 days a week. 

In the South Plainfield office Mr. Kimmler sat right behind the Petitioner.  All the other co-workers that occupied

these offices also smoked.  The Petitioner was the only one in the Middlesex County Consumer Affairs office

who did not smoke.

It is undisputed by Dr. Hermele and Dr. Rowen that the Petitioner had lung cancer which resulted in the removal

of two lobes of his right lung, or 2/5 of his lungs.  Furthermore, it is undisputed that the Petitioner has COPD. 

However, the doctors greatly differed on the issue of medical causation. 

This Court recognizes that each doctor was a paid medical advocate hired to give an opinion helpful to their

respective side, be it on behalf of the Petitioner or the Respondent.   However, this Court found Dr. Hermele to

be more credible than Dr. Rowen.  Dr. Hermele’s opinion was firmly based on facts in evidence and made

logical sense.  His opinions were consistent with the medical community has a whole.  His demeanor was

pleasant and cooperative.  Furthermore, Dr. Hermele appeared honest and forthcoming in answering all

questions on direct and cross examination.

Dr. Hermele diagnosed the Petitioner with lung cancer, which has not recurred.  His cancer resulted in a double

lobectomy.  In addition, the Petitioner was diagnosed with COPD and restrictive pulmonary disease, and small

airway disease.  Dr. Hermele gave an estimate of pulmonary disability of 65% of total from a combination of his

lung conditions.  Dr. Hermele opined that within a reasonable degree of medical probability that the Petitioner’s

inhalation of secondary smoke at the offices of the Middlesex County Consumer Affairs for 19 years participated

to a material degree in the causation of the Petitioner’s lung cancer and other pulmonary problems.  Dr.

Hermele further opined, that the secondhand cigarette smoke was probably the direct cause of the Petitioner’s



lung cancer. 

This opinion is in accord with the authoritative learned treatises from the U.S. Environmental Protection Agency

(EPA), the American Lung Association, the Centers for Disease Control and Prevention (CDC), and the

American Cancer Society regarding the health effects of secondhand cigarette smoke, and in particular, its

ability to cause lung cancer in adults who do not smoke. 

On the other hand, this Court rejected the opinions given by the Respondent’s expert, Dr. Rowen.  This Court

found Dr. Rowen’s opinions to be speculative, failed to make logical sense, and contradicted the medical

community at large.

In particular, Dr. Rowen stated, “There are no clear ways to predict how some got a particular form of lung

cancer.” He also stated there was no way to prove “scientifically” the cause of the Petitioner’s lung cancer.  Dr.

Rowen speculated that the Petitioner’s lung cancer may possibly have been caused “a genetic history or pre-

existing lung disease”, or possibly from his exposure at Chicopee/Johnson & Johnson; although, Dr. Rowen

conceded on cross-examination that he did not have any documentation that the Petitioner worked with

carcinogens at Chicopee, or possibly his exposure at Middlesex County, or even his distant history of smoking

in the 1940s.  Dr. Rowen just could not assign a specific cause to said disability.  Furthermore, Dr. Rowen

stated that “there is certainly some suggestion but no proof” that people exposed to secondhand cigarette

smoke have an increased incident of cancer. 

Dr. Rowen’s opinion flies in the face of and contradicts the studies by the U.S. Environmental Protection Agency

(EPA), the American Lung Association, the Centers for Disease Control and Prevention (CDC), and the

American Cancer Society.



Dr. Rowen did concede that tobacco smoke is hazardous and that secondhand cigarette smoke was only

dangerous in the context of household exposures.  When pressed by the Court, Dr. Rowen did admit that there

were studies that secondhand cigarette smoke exposure in the household causes higher incidents of lung

cancer for non-smoking spouses.  However, he stated there are no studies that people in an office environment

exposed to smoke show that they have an increased incident of cancer. 

This Court cannot reconcile Dr. Rowen’s opinion that a non-smoker spouse exposed to secondhand cigarette

smoke can have an increased incidence of lung cancer, but non-smoker co-worker would not also have an

increased incidence of lung cancer.

Furthermore, on cross-examination, when Dr. Rowen was asked by Petitioner’s counsel if he was treating a

person who stated, “My co-worker is sitting five feet away from me and is blowing smoke in my face every day

four to five hours a day,” what would he say to them.  Dr. Rowen stated, “Find a different job.” 

In addition, this Court is skeptical of Dr. Rowen’s opinion in regard to his percentages of disability.  Although Dr.

Rowen opined that the Petitioner had a pulmonary disability of 1% of partial total for the Petitioner’s COPD,

regardless of cause, this Court cannot fathom how Dr. Rowen gave no pulmonary disability for the Petitioner’s

lung cancer, which resulted in the removal of two out of the three lobes in the Petitioner’s right lung, or 2/5 of

the Petitioner’s lungs. 

Although this Court finds no appreciable impairment of the Petitioner’s ability to work since he is 87 years old

and hasn’t worked since he retired in 1997, there is overwhelming proof as stated above that the Petitioner’s

occupational disease has resulted in “a disability in the broader sense of impairment in carrying on the 'ordinary

pursuits of life.'" Perez v. Pantasote, 95 N.J. at 117.  See also Perez v. Monmouth Cable Vision, 278 N.J. Super.



at 286 (other factors besides lessening of working ability must be considered).  See also Heidel v. Wallace &

Tiernan, Inc., 37 N.J. Super. 522 (App. Div.), affirmed 21 N.J. 335 (1956)(“Disability” is not used in its narrow

sense, indicating impairment of working or earning capacity, but it is used rather in the broad interpretation

connoting loss of any physical function which detracts from the former efficiency of the body or its members in

the ordinary pursuits of life).  See also Saunderlin v E.I. Dupont Co., 102 N.J. 402 (1986). 

This Court finds that the Petitioner has proven all the elements of his claim, except for one crucial element, that

the Petitioner filed his claim within the Statute of Limitations.

While the Petitioner knew he was exposed to secondhand cigarette smoke for over 22 years, and was

diagnosed with lung cancer in 2001, the Petitioner did file his Claim Petition until April 21, 2010.

Although the Respondent never raised the statute of limitations during the pendency of this matter, and their

defense would probably be deemed waived, if this matter were pending before the Superior Court of New

Jersey, the statute of limitations is not a defense in workers' compensation cases. Rather, the timely filing of a

workers' compensation claim is "jurisdictional and cannot be waived." See  Brown v. Brown, 208 N.J.

Super. 372, 384 (App. Div. 1986)(The Appellate Division stated the general principle that “It is well settled that

an affirmative defense is waived if not pleaded or otherwise timely raised.”).  See also Fees v. Trow,

105 N.J. 330, 335 (1987) (waiver of statute of limitations defense found because it was not pleaded, not raised

in a motion for summary judgment, and not adverted to by either party at any time); See also White v. Karlsson,

354 N.J. Super. 284, 290-92 (App. Div.) (waiver found where statute of limitations defense asserted 16 months

after complaint was filed and 1 week before trial), certif. denied, 175 N.J. 170 (2002).  See Baijnath v. Eagle

Plywood & Door Mfrs., 261 N.J. Super. 309, 314 (App. Div. 1993).  See also Panzino v. Continental Can Co., 71



N.J. 298, 306, 364 (1976).  See also Earl v. Johnson & Johnson, 158 N.J. 155, 161 (1999)(Timely filing of the

claim petition in connection with an occupational disease claim is a jurisdictional prerequisite). 

N.J.S.A. 34:15-34 provides:

   [T]here shall be no time limitation upon the filing of claims for compensation for compensable occupational

disease, . . . provided, however, that where a claimant knew the nature of the disability and its relation to the

employment, all claims for compensation for compensable occupational disease . . . shall be barred unless a

petition is filed . . . within 2 years after the date on which the claimant first knew the nature of the disability and

its relation to the employment.

Compensable occupational diseases include "all diseases arising out of and in the course of employment,

which are due in material degree to causes and conditions which are or were characteristic of or peculiar to a

particular trade, occupation, process or place of employment." N.J.S.A. 34:15-31.  A claim for an alleged

occupational disease must be filed "within 2 years after the date on which the claimant first knew the nature of

the disability and its relation to the employment".  N.J.S.A. 34:15-34.  "Knowledge of the nature of a disability

includes knowledge that the injury is compensable. The definition of compensable occupational disease

includes diseases due in a material degree to conditions characteristic of a particular place of employment."

Earl v. Johnson & Johnson, 158 N.J. 155, 161, (1999) (quotations and citations omitted).

"Because of the pernicious nature of occupational diseases, the Legislature has been solicitous of workers who

suffer from these ailments." Earl v. Johnson & Johnson, 158 N.J. at 166.  Nonetheless, timely filing of the

petition is a jurisdictional prerequisite.  Id. at 161.

Unlike an accident, the precise onset of an occupational disease may be difficult to ascertain. Earl, supra, 158



N.J. at 163; Peck v. Morning Ledger Co., 344 N.J. Super. 169 (App. Div. 2001). As a result, "N.J.S.A. 34:15-34

and our courts have recognized that the period for filing an occupational claim does not run until two years after

the date the worker knew the nature of the occupational disability and its relationship to employment." Id. at

184. For statute of limitations purposes, "knowledge of the nature of [the] disability connotes knowledge of the

most notable characteristics of the disease, sufficient to bring home substantial realization of its extent and

seriousness." Earl, supra, 158 N.J. at 163 (internal quotation marks omitted).

      In applying the discovery rule, a Court must ask if the Petitioner filed suit within two years from the date they

discovered, or “by the exercise of reasonable diligence and intelligence should have discovered, the basis for

an actionable claim?”  Lapka v. Porter Hayden Co., 162 N.J. 545, 553 (2000).

In considering the discovery rule, the New Jersey Supreme Court has said, "We impute discovery if the plaintiff

is aware of facts that would alert a reasonable person to the possibility of an actionable claim; medical or legal

certainty is not required." Lapka v. Porter Hayden Co., 162 N.J. 545, 555-556 (2000). Only "some reasonable

medical support," not "medical confirmation," is required. Id. at 557 (quoting Vispisiano v. Ashland Chem. Co.,

107 N.J. 416, 437 (1987)) (internal quotation marks omitted).

The Petitioner’s Attorney argues in his supplemental trial brief that the Petitioner only knew his lung condition

was related to occupational exposure after he was examined by Dr. Hermele in 2012, two years after the claim

petition was filed.  This argument is completely illogical and makes no sense.  How can a Petitioner file a claim

petition in April of 2010 alleging that he sustained lung cancer due to occupational exposure to secondhand

cigarette smoke when he didn’t know about such a claim until 2012?  In order to file his claim petition in 2010,

the Petitioner must have discovered the basis for an actionable claim before his claim was filed.



After canvassing the record, including the Petitioner’s own testimony, this Court finds that he had actual

knowledge or at the very least should have known  “by the exercise of reasonable diligence and intelligence”

that his lung condition may have been caused by his occupational exposure to secondhand cigarette smoke. 

This Court further finds that the Petitioner had the requisite amount of “knowledge of the nature of [his]

disability” that was “sufficient to bring home substantial realization of its extent and seriousness” as required by

Earl v. Johnson & Johnson, 158 N.J. 155 (1999), and thus giving rise to the “possibility of an actionable claim.”

This Court finds that the Petitioner had actual knowledge that for over 22 years he was exposed daily to

secondhand cigarette smoke while working for the respondent, up until 1995 when the County banned indoor

smoking.

This Court further finds that the Petitioner knew in November of 2000 of an abnormal mass in his lung.  In

December of  2000, after a biopsy, the Petitioner learned that said mass was positive for malignant cells

consistent with non-small cell carcinoma.  On January 11, 2001, Robert Caccavale, M.D., removed the right

upper and right middle lobe of the Petitioner’s right lung, or 2/5 of Petitioner’s lungs and gave a postoperative

diagnosis of carcinoma of the right upper lobe of lung and right middle lobe nodule.  Immediately after this

surgery, the Petitioner knew of the permanency of his disability associated with the removal of 2/5 of his lungs.

While a canvassing of the record reveals that Petitioner did not have medical confirmation of the cause of his

lung cancer, by the Petitioner’s own admission on cross-examination, there was "some reasonable medical

support" that his condition was related to his secondhand cigarette smoke exposure at the workplace.

The Petitioner stated that he discussed the cause of his lung cancer with his oncologist, Dr. Robert P. Fein, and

his thoracic surgeon, Dr. Robert J. Caravelli.  The Petitioner stated he advised Dr. Caravelli that he was



exposed to secondhand cigarette smoke at work.  According to Mr. Pulejo, after consulting with his doctors he

believed “[m]ost likely cigarette smoke and whatever” caused his lung cancer. 

Furthermore, this Court finds any reasonable person who did not smoke, but was exposed to secondhand

cigarette smoke on a daily basis for 22 years while at work, and developed lung cancer shortly after retiring, at

the very least “by the exercise of reasonable diligence and intelligence should have discovered” the “possibility

of an actionable claim.” See Lapka v. Porter Hayden Co., 162 N.J. 545, 553-556 (2000).

In light of the foregoing, by this Court’s calculation, a claim petition should have been filed before January 11,

2003, two years from the removal of the lobes of the Petitioner’s right lung.

Because the Petitioner did not file his claim petition until April 21, 2010, this Court finds that the Petitioner failed

to file their claim within the Statute of Limitations and therefore the Petitioner’s claim petition bearing Claim

Petition 2010-10115 shall be dismissed with prejudice.

            The Respondent shall pay John Trainor, Inc., a stenographic fee of $450.00.

            The Court shall enter an Order this day consistent with this decision.

                                                                        ____________________________

                                                                        Hon. Russell Wojtenko, Jr.

                                                                        Supervising Judge of Compensation

Dated: February 11, 2015



Statewide: NJ Home | Services A to Z | Departments/Agencies | FAQs 
Department: home | a to z | jobseekers | employer | legal | calendar | press 

The New Jersey Department of Labor and Workforce Development is an equal employment opportunity employer and provides equal opportunity programs.
Auxiliary aids and services are available upon request to assist individuals with disabilities.

Copyright © State of New Jersey
Department of Labor and Workforce Development: 1 John Fitch Plaza, P.O. Box 110 Trenton, NJ 08625-0110
Email: Constituent.Relations@dol.state.nj.us 

http://nj.gov/opra/
http://www.nj.gov/nj/
http://www.nj.gov/nj/gov/njgov/alphaserv.html
http://www.nj.gov/nj/deptserv.html
http://www.nj.gov/faqs/
http://lwd.dol.state.nj.us/
http://lwd.dol.state.nj.us/labor/aboutlwd/AtoZ.html
http://jobs4jersey.com/jobs4jersey/jobseekers/jobhunting/index.html
http://jobs4jersey.com/jobs4jersey/employers/
http://lwd.dol.state.nj.us/labor/roles/legal/index.html
http://lwd.state.nj.us/WorkForceDirectory/calendar2.jsp?DisplayType=1
http://lwd.dol.state.nj.us/labor/lwdhome/press/PressArchives.html

