Case: 10-5032 Document: 1246264 Filed: 05/24/2010 Plage: 1

No. 10-5032

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

SMOKING EVERYWHERE, INC,,
Plaintiff-Appellee,
and

SOTTERA, INC., d/b/a NJOY,
Intervenor-Plaintiff-Appellee,

V.

FOOD AND DRUG ADMINISTRATION, et al.,
Appellants.

On Appeal from the U.S. District Court for the District of Columbia

Brief of Amici Curiae American Academy of Pediatrics, American Cancer Society,
American Cancer Society Cancer Action Network, American Heart Association,
American Legacy Foundation, American Lung Association, American Medical
Association, Campaign for Tobacco-Free Kids, and Public Citizen
Supporting Appellants

William B. Schultz
Carlos T. Angulo
Zuckerman Spaeder LLP
1800 M Street, N.W., Suite 1000
Washington, D.C. 20036-5802

(202) 778-1800 (telephone)

(202) 822-8106 (facsimile)
email: wschultz@zuckerman.com



Case: 10-5032  Document: 1246264  Filed: 05/24/2010 Page: 2

CERTIFICATE OF PARTIES, RULINGS, AND RELATED CASES
All parties, intervenors and amici appearing in this case are listed in the
Appellants’ brief, as are all rulings and related cases.

IDENTITY AND INTEREST OF THE AMICI, AND THE SOURCE OF
AUTHORITY TO FILE THIS BRIEF

On April 29, 2010, the amici — the American Academy of Pediatrics,
American Cancer Society, American Cancer Society Cancer Action Network,
American Heart Association, American Legacy Foundation, American Lung
Association, American Medical Association, Campaign for Tobacco-Free Kids,
and Public Citizen — moved for leave to participate in this case and represented
that they would file their brief on May 24, 2010, the day that Appellants’ brief is
due. That motion is currently pending before this Court. Amici respectfully submit
this brief since the Court may not act in its motion until after its brief would be
due.

The amici are all national organizations committed to preserving the public
health and have each been at the forefront of efforts to regulate the use of cigarette
and other tobacco and nicotine-delivery products in the United States in order to
reduce the morbidity and mortality caused by tobacco use. The amici have a
strong interest in the question of whether FDA may regulate the electronic
nicotine-delivery products at issue in this case. A brief description of each of the

amici follows.
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a. The American Academy of Pediatrics (“AAP”) was founded in
1930 and is a national, not-for-profit organization dedicated to furthering the
interests of children's health and the pediatric specialty. Since its inception, the
membership of AAP has grown from the original group of 60 physicians
specializing in children's health to 60,000 primary care physicians, pediatric
medical subspecialists, and pediatric surgical specialists. Over the past 79 years,
AAP has become a powerful voice for children's health through education,
research, advocacy, and expert advice and has demonstrated a continuing
commitment to working with hospitals and clinics, as well as with state and federal
governments to protect the well-being of America's children. AAP has engaged in
broad and continuous efforts to prevent harm to the health of children and
adolescents caused by the use of tobacco products and exposure to second-hand
tobacco smoke.

b. The American Cancer Society (“ACS”) has more than three million
volunteers nationwide, including 50,000 physicians. The organization works to
eliminate cancer as a major health problem by preventing cancer, saving lives and
diminishing suffering from cancer, through research, advocacy and service. Since
its founding in 1913, ACS has conducted groundbreaking research to identify the
use of tobacco products as a major cause of cancer and worked to educate the

public about its deadly effects. The American Cancer Society Cancer Action
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